the mining industry, would recognize a hazard warranting
corrective action within the purview of the applicable regulation,
See, e.g. Voegele Co., Inc. v. OSHRC, 625 F. 2d 1075, (3d Cir.
1980).  By applying this test to the facts of this case due
process problems stemming from the respondent's asserted lack of
notice are avoided.  Cf, United States Steel Corporation, 5
FMSHRC 3, (1983).

For the above reasons the Secretary's petition alleging a
violation of Section 110(c) of the Act should be affirmed.

CIVIL PENALTY

The Secretary proposes a civil penalty of $500 against
respondent for this violation. The Secretary's narrative
findings for a special assessment do not consider respondent's
history nor his financial status.

Considering the statutory criteria, 30 U.S.C. 820(1), I
believe a civil penalty of $250 is appropriate for this
violation.

Based on the foregoing findings of fact and conclusions of
law stated herein I enter the following:

ORDER

1.    Petitioner's petition  for  assessment  of  a  civil  penalty
against  respondent  James  L.   Merchen  is  affirmed.

2.    A civil penalty of   $250   is  assessed  for  the  foregoing
violation.

.        -_
John J.  Morris

Administrative  Law Judge
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